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united state', :tpt 'f ... * 
for tuc second c t rout t 


UMiTrn :tat ft of am~ r i c, 


Anne 1 : O " , 


-.1 . ’ in . - 

A’lPARO jnrics, 


Docket Mo. 7 r >-IOC'S 


•in i 


1) VJn; the nd-ni *. ; ion r ’ i oro-tr ? ! , i jtom >r»i: made by the 

upon 1 lent viol I'nive of h-r cons I: i tut ion.i! rights? 

0 ) Did the trill court r rr in foil in] to dismiss countr. 1, 0 
and 7 n^ninc. i ‘he nonel i ini at ,h conclusion of t he orosecu- 
tion ,r care? 

VTA T f_ IF" r Ri.'P S'.IAN T TO RUL E ? F(7) 

AMPARO ITMTMES anneal r< a in .pent' o' the United States 
District F our t 'or the Tout h-->rn i trirt: of 'lev' York, 
renrlererl on Fef runt . ! ”*, 1 ,7r , < nav i c t i n j her nftnr trial 
(CONNOR, .1. end i ? n ■>) ef r r *, •> i r .e ■> to viol ate the Federal 
Narcotics Law,, .n' two. r • tint a •>< no ur :, n of cocaine with 


intent to ’\j i r ihu e . 


M;. .limin' . -n , sentenced to a term 






o' ono »n'' >o or : ;on -o -c.ior ’ m 1 On count ? she v/as 

sentenced to ore'ntion. All sentences to run concurrently. 

Amn ii'o .1 inos wat ini ic'ed together with Rosa 
Marti nor, : Ve "‘irn 1 , . ' * > ~;c. r " :n , ' iru -n Gcmoz-Martinez 
nn<! Luz Ccliev r •. n«n v .,rrent: -/ere issued against Ms. 
Martinez, Mr. n *v«nn in 1 M r. Mnr t i nr •’ . Prior to trial the 
•jovern'nent i •**i s < 1 t he indiclUMt i> aiiinst Ms. Echevery • 





• -r -rr- 
J 1 A . . 


T* *■” 


” r , ’ 


F rH r ' . 


A jovernment mi ’ iuMr-mr, Mr. r ?rimnn Acevedo, 
of dubious reliability, testified that dwrinq the late 
summer of 1 in; met the de 1 err.Vint r, i Mart ine? aka Marta 

in the lobby of 'he Hotel Orlenrv (T-^)' . Glso asked him 
whether he needed an'merchandise', which was meant to 
mean illicit narcotic , He stator 1 that ho did not need any 
then, hut he would contact her if 1 he need arose, Marta 
wrote tier add re ■ s on a p-.ir.o oi moor and jave it to him. 

Gwhsequent to »his meet inn, Mr. Acevedo had an 


occasion to mo j Mart s ms t ho come 


>r o! f ) r t Is anrl Broadway. 


Ghe was then in , 

he 

'■ an m 

j o'" l h 

° nor 11 ant, Ms. Amnaro 

Ji miner.. M>rr i 

d- • i 

•d V r 

’ '"to 

i hi, .seeded anythinq, 

mean i a j a., t • ■. • b 

• 

n f cn i. 

ic ' her 

. • 1 s r l s qave Acevedo her 

new amrtment enm 

-'er 

h i eh 

was a. 

.no previous street 

arid re , s ( T- v ') '■. 

A1 

t hon jh 

an so! } 

at f-nine-, was nresent when 

this convor r ■-r : ■ 

<.< ] 

• r - r ■ 1 , 

f ' 1 •“* j' p 

'■ : no le , t imony that she 

in any way par i 

i V ! 

1 i a 

1 . 

intil ir neotinj took -since 

within the .as •> 

r . ■ > • 

1 J : i ft 

•. i t h ! 

t . . 'sent, hur the 

none 11 ant, a! 

.jh 

>r e- en i 

, !Oi 

fit in the narcotics 


negotiations. ' r - 1 '' '• 

Aoor- i tat ly throe d ] . er Aeovodo and an 


*T roereson is 


1 '' 111 1 ' ( r n ‘ ‘ ' i > i,,! transcript. 
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unnamed friend went to ourdntf' 1 wn ; , ^ of mar i juana", 
at. Marta's soartav a f . >ome days liter that transaction occurred, 
Marta and Acevedo mo f - in the former's aoar tmen t and had a 
conversation a' out the ale o>* 1 n of an ounce of cocaine. 

Them ensued detailed nrr tn joment r, to nrice and quality. 

A1 thou gh none 11 nt wn nresent, main he took no part in the 
discussion of narcotic., (|q.'i, ] ) 

A oeriod of" time el ,an~< ' nft-or this meeting, whose 

duration fir. Acevedo cannot recall, when he returned to the 

near tmen t to ni.jrrhn :>e a s .y.n 1 e of mo. > i no 


foil c<ws 


The ••'llcjr ! r n* t in iinr transaction are as 


^ • 1 ‘ o-v» ■ . went to the subject apartment where 


Marta and the apoeMaat were then located. During a conver¬ 
sation in the kitchen where all three were iresent, Marta 
directed Amonro limine to JO to the refrigerator and take 
out some cocaine on ( iv- it to Acevedo. Mr. Acevedo then 
gave Mart a . V'. 


Mr. Acevedo ‘ 'fifie.' that after he left Marta's 
apartment lie turned the .nmole over to Agent Kohel 1 oT the 
DTA. The g nmole wn intrude, nd at trial a, government's 
exhibit two. (Ill) 

The nr t day at nhoui. our in i hr afternoon, Acevedo 


returned to the nonrtm* at to 


m ’ko i hr 'la i ij deal". 






-• • <r : *** v v v 


tinon entering ' ho arv'rnnnr ho hoi 1 a conver snt i on ns to 
the arrival of t ho shipment of cocaine. Mnrtn told him thnt 
it hod not arrived hijt was o v oectod. Mr. Acevedo then 
exited the nearfmen' . 

Mr- return'' 1 v. about in. the eveninri, only 

this time equionod v. : rh n-Kehl hod” recording device ( T - 1 1A). 
Upon his entry into the nn-artmoni: he (observed Mnrtn, the 
appellant, two male- ire' one female. Mnrtn told him thnt 
the morchnnd i e was n n ir and that he should return with his 
customer. 

AT ter Acevedo ’r r, the two males npd female 
were observer! r» ;urvc i 11 once of r i .er s leavin'] the nremises 
and driving iwnv. 

At r n.m. Aceverln and Vjont 3imason of the DFA 
went to the u - e;t m.ir 1 Tt A nt to 'ma'-e the deal Aeeverlo 
was still ’/ear in j the :o recor i i r. ;j device. Marta, Aqent 
Simpson and Ac ”odo dt sou • ed th> >rooo-.od narcotics trans¬ 
action in minu! •> de t i 1 . A ent < i n r nn testified that all 
the convert;al ion and ar- ;ot i it ion- /ere exclusively with 
Mnrtn fT-V,' 5 ). Marin indicate-' to fimoson and Acevedo that 
the 1 onp awni e net tine v;ould he irrivin'j shortly.. Appellant 
was present in i lie anartmept, In it ns always, took no part, in 


the discussion, or nountintion 








shm t' I y •daero 3 f ‘f cr , the three individuals 
returned nnd went into the kitchen with Marta. Appellant was 
nt llie hodmen window and did not enter the kitchen (T-139). 
When Marta re 1 rned f rom ♦ he k i t chon she had the /? of an 
ounce of cocaine an) showed it to Aqont .Si meson. If could 
he inferred tin; the three. indi v iriual s hrouqht the narcotics 
with them unon heir return to the apartment. This cocaine 
corner i sod count d of the i nd i ctmen I: and was introduced as 
evidence ajain I the anoollnnt. 



♦ yn t 

5 i mn »on 

e v. am i n e r ' 

t he 

cocaine. He 

then 

stated that 

lie want c rl to 

jO downs 

fair s 

nnd nick up 

the money. 

As he was a 

hou L 

to leave 

the orcmi, os 

other aqonts 

rushed 

in and arre 

s fen 

flic, occu 

oan t • . 





du’e- 

qumf t o 

the arre 

t o f 

the anoellant she was 

interviowed 

hy A 

s ? s t an t 

United C 

t a !: c s 

Attorney Daniel Pykott 

in the pros 

ence 

of /■■ >nr 

<o! ; e 1 1 . 

The 

proaocution 

contended 

that after 

!'r i”( 

fully a 

dv i see 1 o r 

tier 

constitutional riphts 

she stated 

th it 

she 1ive 

d at ViC 

West 

r d r r‘ Ct reet 

nnd was 

nt tdic scon 

e o r 

fie el lo 

jed crime 

for 

the purpose 

of attend- 


inq a party at Carles Ortiz’s apartment. This statement 
was admitted into evidence over the strenuous objections 




of the delen-e counsel. 






Af t:ho conclusion o' i •• oroso^uti on 1 s cnsc, 
tho none 1 Inn V moved io -1 i *-, m i ^ s nil throo count - '; of the in¬ 
dictment:. tJnon {Mint motion Vein, ^oniod, Ms. Jiminos 
r os t or! on t - 'n ^ rnrosumnf ? ~,n o i *>rt nco nf '"orMod ovory 
dofondnnf under our' Crimin.il Jurt ice >ys.tom. 'Mio wns 
found rjuilty ns Mur jOd. 










n orir i 


WA r > T!ir Aniir .^Tr'i nr a ^v-t ; i,m_ statement made by the 

APPELLAN T V ' 01 . \i ivi: dU'i ~l I f ' f! ; mi. ,< runTsT 


I' 1 ” Cw.jr' rrrv in r'mi ; inq the statement made 
h'/ the impel ; an: t o :n resistant United States Attorney at 
the time of her xvu arrest interview. 

A r tor M:.. Ji mines was -rrrstod she was taken to 
the office of VJSA n.iniel ^kclt, . g . / to he interviewed 
prior to 1 ein i ; aknn before the United States magistrate for 
arraignment:. •"» hear in j outside the presence of the jury, 
fir. Pykett tr : i i ■ ied t hat he: ore he commenred questioning the 
anne 11 ant he alvised her of the Miranda rights. These warnings 
were given through in ini-rare; -r , Ms. Norma Seltzer since 
anne 1 1 an t eouIU not aeik nor inrkr-.i inr! English. Appellant's 
Counsel eon ten • t h,v : hose warning- fell hort of the 
stringent criteria outlined in the landmark decision of 


Mjrw'a V. Ari -..Qa ? >, 11.5. I,V, (1 ",). There Is testimony 

ires Mr. W'"' 1 hit he raid ‘Ym w,,. tf.5. Attorney's Inter¬ 

view sheet nnr nade rert tin no' e rojnrdtni her response. 
(Aoncndlx, l>a.,e < )(■■?-') lie r..nr, Hint oft or each question 
was translated t G apnellanr she < id not respond verbally, 
hut no dried her head. 

Tlr key issue involved in this point is that when 
Mr. Pyhorr stilted he wis in AUV. he did not explain to her 
whnt that was. (*■><,) The near: 1 i in! testified ns to her rural 


- 









•• r jV; 


hack ]rmnd , limited education and that she had never spoken 
nor do a 11: w ih an alt orney arinr to 'a^-akin , with Mr. Pykott . 
In addition, Hr. Pykort Further stated that he did not explain 
to her what in attorn'"/ wn:,. ('>'>"} Ms. Jimines .also testified 
that she \.\as under i.'hn i-nomss ion hit Mr. Pykott was n 
Friend or representative of hers. It is therefore argued 
with much Force that die was not adequately .advised of her 
rirjhts under Hi rand a. 

Where int orro.jat ion takes ol.ace outside the 
presence oF counsel, there i: heavy burden placed on the 
government to demon,tr ite that the defendant knowingly and 
intolli |ontly waived her right to counsel. Mi ran da, supra, 
U.S. v. Del por . e 'i n 3 F ?nd UT' Pnd Cir. !°7M. For the 
waiver of counsel to ho effective, it must he a knowing and 
intelligent waiver done volunt ir i 1 ■» and in the absence of pres 
sure. The accused must know Full '/ell what, she is doing,with 

the int ended consequence^. tl.'l. v. _ T iFo/ a f °n'l 

(1 nth Cir. I'' 7 "). To dotsrmin i t lie waiver, was voluntary 
and of one's own r ron v/iH, ill t ality of the circumstances 
of t'lie accuser! and the details o, th interrogation must ho 
carefully examined. iclinookloi h v._Hi . t gmonto h 1 ? U.S. 71 H 

(1973) 

It is course conceded : hat none of t lata "strong 


armed inf! totalitarian 1 events carefully detailed in the 







«/ • ■ r •» . - • /t »• 


Pnwnll v. A1 s'- y-n ^ " 0~ rM ^ ’-nnson v. Znrhst, 

u j 3 i it r } p, (] ' ) occurred in the instant action. 

However, it is clour from chh testimony before the 
court that the am v 1 1 an- v.-os advised of certain rights hut 
hnrl no conceit ien wh ni they meant. I aaaaars that it was 
as if Mr. Pykett rend them to a stone wnl 1^. In order for 
a Miranda wnrninj to be valid, r!v» consequences and effect 


of wni ving conns 

el mu- 

• .’riven 

1(1:' 

v. Frarier 

F °rr' 

1 'CADC 1 • 

-”) . 

Is. 

J im i no , 

i nroduct 

oF 


Puerto Pico, -Mth 1 i 11 1 e formal education, ( '> 0) recently on 
the rrn ini md an nev n r having h 1 ' 1 any 'ml ia js with attorneys 
cert.vnly cou’d not in r ill gra a ; ho imonrt of the statement 
read ; o her ' Mr. P-'k-:i . As -'V. limine . testified, when 
Mr. P'dcet t fold her that he was an l 1 a A it meant to her that 
he was a friend and no- i oro-ecuior (- In the F rn^irr 
case, suora, ;e AvMm stress-.*! lie nee.I of determining 
not on 1 'i by word ' ut irt if |v ncoiner! has fully grasped 

the full imoort of tha Miranda -.a c guards . The old adage oi 
actions speak louder than words curtain!'/ aaolies when one is 
looking for nrooT of aa intelligent waiver oi counsel. 
v . Comm l,«- - ->.v•! 1 ' (CADC ! 7',), [).' ]. v. Vigo hV F °nd 

2P r j (o n u C i r . 1 "• 72 ) 






The r ’ >'< o' min'! ' m Lntoment and its danger on 
npneol ’was iriven hoorn to the government by I ho trial court. 

^ 7 lot i !. ’ the court in i ts ultimate wisdom decide to 
reverse thi- case, it should do -r ith the knowledge that the. 
government knew full \yc-11 I lie inherent dangers it was talcing 
hy u ing the statement at trial. Counsel for appellant argues 
that t Ik government ms iniied to ustain it s burden that she 
effectively waived her ri jhts to counsel amd made a statement 
of her own "rim will. 

Tim t a t emen 1 made ' y t he aa'ne 1 1 ant , was highly 
incriminating a. conceded ' ■< t hr ovornmeat's cpunsol (?C1). 

It was to the e fec.l that she 1 ived at a location different 
rom that 'where she m'liill < resided, and therefore lied to the 
arresting officers. Hie tin to 1 I effect this had on the jury's 
deliberations seriously affected amollant's ability to ro- 


reive a 

air and nvvirt 

ia! trial. 



It is urged 

r hr:r o i*r*re 1 hat t h i s 

case in its 


entiretv be reversed. 






' ' .. 


’PINT IT 


P HOSECUT T61T'Z~ ,7:'-■-~ — TH - L - ..* 1:.:!_. 

A) :>u rri crrNCV OF 7,up. -y rnp i |'r 

In .!,<• cv.Wo in a Mrtleular 

’" n; to 1?n ■> in-ling oP guilty, 

fr hr W ' Wd ,rt 1 Mlht «*• to the oovormrcnt. 

GT-H ^sor v . Il.g., nr, j,. ; F,n (i -m - 

* > J • ' • v•_ 1 u p ino 269 F ?nd 

' ,M <?n - r ' r ' ir - -Man,-a a,d„cod a , trin , 

" nl 11 ' hl ' ■' ;i ''' rh " n Wl*.. rr,ntact with tho 

conso i racy wu nun nf ^, rc , nT1 . 

1 * ^ujs is truo whothor 

it ho in Pho ccnvor ■ at ion I'npv/^nn , n n 

n nr.i and Arovodo, or Ph 0 

former and A ;ont Z i mo on m- »• 

• . h-nmo , wi; prosont when 

n< " 10Hati0nn ,rrJ< -« « V"'ornnont participants 

-,.i.i f . rt wither ion '.hr <h. took no part in thont. 

(1M, IVO 

Th ' ' ' ,n 1,1 l1r ' M h,r ' aocot,o so sotflod car, to 
hh cn„ ;i „ WM W !Wp n( £|)ft sfftn<s of a 

7,001 T' 1 1; ' ir ' llor don- not nut omnt ical I y 

on tang 1 n one into tho rn arious ,-n o; * rr i71 ; nn1 

° n criminal conspiracy. 

'n r -a Op, , lr . ,, 7 n. v . Cir ,„ n 

,,nF,nri U. S . 531 

" *'• : r '” f •» .'iminoC, connect ion 

with tho consoir .r>- was non O 1 t . 

° ]) J 1 ° nhsorvnr. Tho rorord is 







f, 


barren of a sc in' ilia of a roof r ", a.icu 1 a t i an that she had a 
stake, rale or inters,' in the pals or ante -no of the con- 
soiracy. All thmu jh t he r.'rnrf rh imams: ion of the 
nnpellnnt is one on he op ‘ 'e I a. ; o ; in. The •government may 
arrjue tint iwl 1 ml i , ore sent ■hen mo.*.of the conversations 
and negotiations concernin': nircotic. t-nk place and that 
it: may he inferred ha knew wh i r a , o.miirrin j. This court 
is aware that even acern in] ' ho nr .a<v/:d qovernmon t allegation 


as qospe 1 , still il 

i . 

1 n 

su r r icien: 

to make one a co-conspirntor 

There 

nan 

• ••nr 

; 1 o he *.»on 

•* dubious testimony hy 

Acevedo that on one 

r.c 

• i ; 

i n, moell 

ant, at the request of 

Marta, went to the 

ref 

r : ; 

eraror mri 

■on 1 ' ;ome cocaine out and 

qave it to him. -p 

ev • 

dr> 

, nr ‘ Apr * ^ 

' 0 1 that he then qave 

Marta i *'> r .'y\ T.v 

i 

■an 1 

e act, a.vi 

a inq ;r juoivln, if it i r. 

to he he 1 i eve' 1 , 

a i 

t i 

. -: ; 1 1 no' 

•.uf i c i on t to ar omote 

appol1 ant to the 

ntii 

a 

i 1 ul ' i. 

] 1 ■ 1 cnnniratnr. This 

one si male nnd mini 

i 

le 

i nvo! ve a ~>n • 

with the conspiracy 

won Id h r in ] iter . i: 

Is i a 

• h 

- i n j 1 ’ t r 

an v *ion rule. 

The 1 -\\i i 

s 1 

ejion l hroo 

,hou‘ the land on this point 

than when an indiv* 

dun 

1 r*n'ja ins in a 

inqle 1 or transaction 


with a memlnr of s con oirary, hr i ml then automatically a 
member of that consol r . . 11..). v. 'a ini ?'i? F ?nd 30? (?nd 


-1 




-■ • *t\a 


n r 7), U.h. v. Ay 

i 1 os 7 7V 7n ’ 

1 7 ' 

( "’n- 1 C i r. 1 oop), 


v. nonoin 1 1 f *>r 

id 7 ( 2nd C. 

i r . 

1*71). The record 

i s 

on i t . f ire t ha t 

a ion 1 1 an t 1 s 

nolo 

connec t: i on , if to 

be 


hoi iovod, wi th i no son ■ ii r.icy npoonr to have boon that one 
net net o; no ,.,in ; n mil! mount oi cominn to Acevedo. It 
i~> argued thnt without nor e proof, i ho ;ing1 o transaction 
i ti 1 o wou ] d 1.v'.l dvin i 1 ;hon ! H hnve noon d i smi ssed. 

n) covniriniT rAi:.:-:f> Tr ;nnw that appellant posemsED ifo 

GifAi-i; op_cocah^ ~ ' " ' 

r:ir < n tiled to show thnt in iny wny spoollnnt 
noe ses sod the 1 '• jr cm, il roc nine which i s r.hnr jpd in count 
?. "flic? record i clear mm t he t i no * pent T i no eon nnd 
Acevedo entered the /martmont: until the remainin'] agents 
stormed the premi e , none! lint's nor': ion wot one of looking 
out the window without tnkin j any ini in the negotiations or 
■ or t not "nt t o r eni< ring thr kitch n with t lie other individuals, 
nrosont at Mint t in -. As the record indicates when the 
three individual- returned o the nonriment, they went; into the 
kitrhen to he immediately joined by Mnrtn. From thnt foursome, 
nnpenrorl the l r gram, of oornino. Aooel Innt neither spoke 
v/ith nor had any cont irt with them at all. 

The nope 11ee may nr ;ue efore the high court thnt 






roinon n n ')ol 1 ant w.v st an inn / t tr- w ndow won because 
sho was n 'lookout Thi argument is nor it loss and must 
rail. To advance a no it ion, Vi one who looks out' a window 
and watches the v/or 1, go ro^ec- . on irious and evil con¬ 
duct is of cour ; ’, unreasonable. Thorn is nothing before this 
court which load ono io that illogical conclusion anri 

it must ho diaregnrdod. 

Tho theory of construe.ive Possession against 
apoo 1 1 ant in coi;nt 1 must ail i rv ■ > t i s rocor f l is absent 
of anv inriici' r ■ no i on, own - r bin or control over the 
cocaine, v, Cojrn i *da Vil ’ °n' ' (1st C i r,. 1 *7^), b . -> » 

v. Purvin ( r 7 t ?nd lVi: ( "'nd :ir. 1 ,,7 1) t D.C. v. Wright 

1| r °nd 1? r /> (Pnd Cir. 117’). 

In "ho Cornish case suar a, the government proved 
that none 11 anr was a narty to a nonvnr at ion about the nar¬ 
cotics v/horo !v> con re led •martial r aor .bin. Although ho was 
never seen in actual nos so .s ion, t ho net that he acknowl erlgerl 
possession v/as > onmod ;ti ini opt . a ho instant ease, wo 
hnvo no statement ' v the innollnnt, no observation was made 
of her with the narcotics r.r lor that matter any other connec¬ 
tion with the narcotic;. 

It ? alleged that a : matter of law this honorable 
court should dimiss count . 






C. TAIMT 


Thr moilin' ->dv inoo > the nr ;;i rnrnt that if this 
court should 'H ni c > nt 1 and 'i m h-‘ indictment Tor the 

r o.i son i n.advan'"< in -'a nr >r n- ther ronton, then 

it is 11 rfjod to romnt, count 0 tor - rotri.nl. 

Tlio 1 niot created l ho jura's > e i n rj unfairly 
nl lowed to consider coup. . I and 1 ennui'/ ercjudlced the 
nrv-ml 1 ant in th-ir -onsidor u i< n n : ro ' nr . The nonollant 
nr n tr1l i 7 ' <r ' of h«r iO'T , is on' irld to hnvo the evi- 
Honco in «nch r• mo. on 'drro' marafo and innrh When the 
jury i- to con-.ider inner • -nil a. o::t. rancour, and nroju- 
diri.il natter- .14 «, dim crinin 1 'of mriint ' s case can¬ 
not ho fairly dm main'-'. To is 1 ' 'nr- of l aynen to-delve 
and sur -jic.nl 1 *» nm' o ' he ov ! ’one.-. -noro than can he 

expected. It ! ■- mcr ' hat the - f- n d ra» is entitled to 
a fair lut not >er''or ! r ■ i1. " 1 1 " —Lli—£*JL* 

USDC for f ho Hi t r i c f o folunnfia, • -onion o > i r i <' a, d., , 
October, 1 V . Mo'-over, in hr ova it mar, I ho aanollant 
had neither. TV- con i 'or it ion ' 1 ' '"eurv s by tho jury 

over st«. need the o tndario of orooric. i 1 and a-rits recons idor.a- 
' ion at a now t r : a 1 . 






> 

t 

THE JWOGMC'IT 

dismiss the 


comclijs in" 


HELOW SHOULD PE REVERSED WITH IHSTRUCT TOMS TO 
IMOTCT’IEMT / TTM n ,?: IIJOTEE. 


Po tot* til! v r.uhmi t tori. 


MAilT TM JAY SIEGEL 

1 rnr"/ tor Atoo 11 int 


-IT. 



















